The safety of navigation remains an issue in the sense that navigation through the South China Sea is essential for world seaborne trade and communications, and the lingering territorial and maritime disputes would constitute a threat to the safety of navigation there. In recent years, the term 'freedom of navigation' has become a pivotal expression in the rivalry between China and the United States in the South China Sea. This paper starts with addressing the international legal framework concerning navigation, followed by state practice in the South China Sea, including domestic legislation and safety measures. It then discusses the issue of military activities in the exclusive economic zone and their implications for the freedom of navigation. The paper identifies several issues connected to navigation, such as the U-shaped line, law enforcement patrols, and the recent South China Sea Arbitration. A brief conclusion is provided at the end.
Introduction
The South China Sea, categorised as a semi-enclosed sea under the 1982 United Nations Convention on the Law of the Sea (LOSC or Convention),1 is one of the most important seas in the world, not only in that it contains rich marine resources and distinctive biodiversity, but also because it forms a critical sea route for global trade and communications. There are important sea lanes of communications (SLOCs) that are vital for the adjacent countries in East Asia and also for the rest of the world. More than half of the world's merchant fleet capacity sails through the straits of Malacca, Sunda and Lombok and the South China Sea.2 More than 10,000 vessels of greater than 10,000 dwt move southward through the South China Sea annually, with well over 8,000 proceeding in the opposite direction.3 In addition, with the rise of China and the fast growth of economies in East Asia, the recent trend to greater intra-Asian trade (relative to trade with Europe and North America) results in more shipping in the littoral waters of Southeast Asia and the South China Sea.4 The South China Sea is also known as a flashpoint of territorial and maritime disputes between/among multiple claimants. The complicated political landscape of the South China Sea contains the potential for conflicts with various national interests. As for the four groups of islands, because of their different geographical locations, their political statuses differ from one another. The Pratas Islands are under the full control of the Taiwanese authorities. No competing claims exist there under the current "one China" policy across the Taiwan Strait.5 For the Macclesfield Bank Group, the only claimant is China (including mainland China and Taiwan).6 Nevertheless, as Scarborough Reef is considered part of the Macclesfield Group, recent developments indicate that the Philippines has also lodged its territorial claim over the Reef, and over the Macclesfield Group. The Paracel Islands are under the control of China, though contested by the Vietnamese. The dispute over the Spratly Islands is the most complicated, because it has been lingering for a long time and involves as many as five states and six parties, i.e., China, Chinese Taipei, Malaysia, Vietnam, the Philippines, and Brunei. It is predicted that if the issue of the Spratly Islands is not handled well, it could pose a danger or threat to peace and security in the East Asian region and even beyond.
Having said that, we have come to know that there are three layers of disputes in the South China Sea. The first and most fundamental are the overlapping claims of sovereignty to the geographic features between/among littoral states; the second are the overlapping claims to the maritime zones generated either from the islands or from the surrounding coasts of the littoral states which are basically related to sovereign rights and jurisdiction as stipulated under the LOSC; and the third are the disputes in relation to the use of the oceans, including conflicting uses of marine resources and development between/among littoral states, the use of sea lanes and the conduct of military activities in the name of the freedom of navigation between littoral states and user states. These are entangled disputes, thus making the South China Sea the most complicated of all territorial and maritime disputes in the world.
The safety of navigation still remains an issue in the sense that navigation through the South China Sea is essential for world seaborne trade and communications, and also the lingering territorial and maritime disputes would constitute a threat to the safety of navigation there. In recent years, the term 'freedom of navigation' has become a pivotal expression in the rivalry between China and the United States in the South China Sea. This paper starts with addressing the international legal framework concerning navigation, followed by state practice in the South China Sea, including domestic legislation and safety measures. It then discusses the issue of military activities in the exclusive economic zone (EEZ) and their implications for the freedom of navigation. The paper also identifies several issues connected to navigation, such as the U-shaped line, law enforcement patrols, and the recent South China Sea Arbitration. A brief conclusion is provided at the end.
Navigation in the International Context
Freedom of navigation has been accepted as a principle of international law for centuries. However, it was first incorporated into conventional international law as late as 1958 when the four Geneva Conventions on the Law of the Sea were adopted.7 At present, the navigational rights of vessels are mainly The LOSC has made the legal arrangements for navigational rights of foreign vessels in accordance with different sea zones established under the Convention. The sea zones include internal waters, the territorial sea (TS), straits used for international navigation, archipelagic waters, the EEZ, the continental shelf (CS), the high seas, and the international seabed (the Area). The sea zones of internal waters, the territorial sea, and the EEZ are particularly related to navigational rights of foreign vessels within the national jurisdiction of a coastal state.
The term 'internal waters' or 'inland waters' refers to "waters on the landward side of the baseline of the territorial sea".8 It can cover "a group of cognate but separable legal areas, namely: bays, gulfs, estuaries, and creeks; ports and roadsteads; and water inside straight baselines linking the coast with offshore features".9 Because internal waters are part of the territory of a coastal state, no freedom of navigation is granted there and any navigational rights are subject to the regulations of the coastal state.
The territorial sea is also part of the territory of the coastal state, which has full sovereignty over it. However, due to the expeditiousness of navigation, the right of innocent passage is reserved for foreign vessels under the guarantee of international law. The meaning of innocent passage is explained in the LOSC as follows:
1. Passage is innocent so long as it is not prejudicial to the peace, good order or security of the coastal State. Such passage shall take place in conformity with this Convention and with other rules of international law. 2. Passage of a foreign ship shall be considered to be prejudicial to the peace, good order or security of the coastal State if in the territorial sea it engages in any of the following activities: (a) any threat or use of force against the sovereignty, territorial integrity or political independence of the coastal State, or in any Passage here means navigation through the territorial sea for the purpose of: (a) traversing that sea without entering internal waters or calling at a roadstead or port facility outside internal waters; or (b) proceeding to or from internal waters or a call at such roadstead or port facility.11
Furthermore, passage shall be continuous and expeditious. However, passage includes stopping and anchoring, but only in so far as the same are incidental to ordinary navigation or are rendered necessary by force majeure or distress or for the purpose of rendering assistance to persons, ships or aircraft in danger or distress.12 Coastal states have the duty not to hamper the innocent passage of foreign ships through the territorial sea except in accordance with LOSC. In particular, the coastal states shall not: '(a) impose requirements on foreign ships which have the practical effect of denying or impairing the right of innocent passage; or (b) discriminate in form or in fact against the ships of any State or against ships carrying cargoes to, from or on behalf of any State' .13
In addition, the "coastal state shall give appropriate publicity to any danger to navigation, of which it has knowledge, within its territorial sea".14 On the other hand, the coastal state may adopt laws and regulations on, inter alia, the safety of navigation and the regulation of maritime traffic and the protection of navigational aids and facilities and other facilities or installations, in conformity with the provisions of the Convention and other rules of international law, relating to innocent passage through the territorial sea. Such laws and regulations do not apply to the design, construction, manning or equipment of foreign ships unless they are giving effect to generally accepted international rules or standards. "Foreign ships exercising the right of innocent passage through the territorial sea shall comply with all such laws and regulations and all generally accepted international regulations relating to the prevention of collisions at sea".15 Furthermore, the coastal state may take "necessary steps in its territorial sea to prevent passage which is not innocent".16 In the case of ships proceeding to internal waters or a call at a port facility outside internal waters, the coastal state also has "the right to take the necessary steps to prevent any breach of the conditions to which admission of those ships to internal waters or such a call is subject".17 The coastal state may, without discrimination in form or in fact among foreign ships, suspend temporarily in specified areas of its territorial sea the innocent passage of foreign ships if such suspension is essential for the protection of its security, including weapons exercises. Such suspension takes effect only after having been duly published. The coastal state may, where necessary, having regard to the safety of navigation, "require foreign ships exercising the right of innocent passage through its territorial sea to use such sea lanes and traffic separation schemes as it may designate or prescribe for the regulation of the passage of ships".19 In particular, "tankers, nuclear-powered ships and ships carrying nuclear or other inherently dangerous or noxious substances or materials may be required to confine their passage to such sea lanes".20 In the designation of sea lanes and the prescription of traffic separation schemes, the coastal state shall take into account: (a) the recommendations of the competent international organization; (b) any channels customarily used for international navigation; (c) the special characteristics of particular ships and channels; and (d) the density of traffic.21
The coastal state "shall clearly indicate such sea lanes and traffic separation schemes on charts to which due publicity should be given".22
Foreign nuclear-powered ships and ships carrying nuclear or other inherently dangerous or noxious substances shall, when exercising the right of innocent passage through the territorial sea, carry documents and observe special precautionary measures established for such ships by international agreements.23
Despite the above stipulations in the LOSC, state practice is still divergent in regard to the right of innocent passage for foreign warships, although there is a uniform practice regarding the same right for foreign merchant vessels. Some countries, including China, impose the requirement of prior authorization on the innocent passage of foreign warships. 24 As to navigation in the EEZ, the LOSC provides a legal regime similar to that in the high seas, i.e., freedom of navigation for foreign vessels including foreign warships.25 However, as it is an area within national jurisdiction, the coastal state may have the right to lay down necessary laws and regulations relating to navigational safety and marine environmental protection. In this respect, the coastal state may well be aware that its laws and regulations may not hamper the smooth navigation of foreign vessels in and through its EEZ. On the other hand, foreign vessels are obliged to have due regard to the rights and duties of the coastal state and should comply with the laws and regulations adopted by the coastal state in accordance with the LOSC and other applicable rules of international law.26 Navigation in straits used for international navigation was hotly debated during the Third United Nations Conference on the Law of the Sea (UNCLOS III). Finally, the LOSC adopted 'transit passage' for foreign vessels passing through straits used for international navigation. According to the definition given in the LOSC, these straits are located within the territorial seas of the coastal states concerned but are critical navigable channels for international maritime transportation, such as the Straits of Malacca and Singapore. The other sea area within national jurisdiction where foreign vessels enjoy navigational rights are the archipelagic waters.
As for the high seas, all states enjoy freedom of navigation. Judging from the legal arrangements under the LOSC, the legal situation for navigational rights of foreign vessels within national jurisdiction is just as Sohn once depicted: "The rule of thumb is that the closer a ship comes to land, the stronger is the control of the coastal state".27
Chinese Domestic Regulations
China has enacted a series of laws and regulations governing the navigation of foreign vessels in China's different waters in accordance with general international law, particularly the LOSC. The most important ones include, inter alia, the Law on the Territorial Sea and the Contiguous Zone, the Law on the Exclusive Economic Zone and the Continental Shelf, the Law on Maritime Traffic Safety,28 the Regulations Governing Supervision and Control of Foreign According to the Territorial Sea Law, foreign ships used for non-military purposes enjoy the right of innocent passage through China's territorial sea in accordance with the law. However, foreign ships used for military purposes are subject to permission of the Chinese Government before entering the territorial sea (Art. 6). Foreign submarines and other underwater vehicles, when passing through the territorial sea, should navigate on the surface and show their flag (Art. 7). Foreign ships passing through China's territorial sea must comply with the laws and regulations of China and shall not be prejudicial to the peace, security and good order of China. Foreign nuclear-powered ships and ships carrying nuclear, noxious or other dangerous substances, when passing through the territorial sea, must carry relevant documents and take special precautionary measures. The Chinese Government has the right to take all necessary measures to prevent and stop non-innocent passage through its territorial sea. Cases of foreign ships violating the laws and regulations of China will be handled by the relevant Chinese organs in accordance with the law (Art. 8). The Chinese Government may, for maintaining the safety of navigation or for other special needs, request foreign ships passing through its territorial sea to use the designated sea lanes or to navigate according to the prescribed traffic separation schemes. The specific regulations to this effect will be promulgated by the Chinese Government or its competent authorities concerned (Art. 9). In the case of violation of the Chinese laws or regulations by a foreign ship used for military purposes or a foreign government ship used for noncommercial purposes when passing through the territorial sea of China, the Chinese competent authorities have the right to order it to leave the territorial sea immediately and the flag state should bear international responsibility for any loss or damage caused by the ship (Art. 10).
In 1996 when ratifying the LOSC, China re-emphasised its position on innocent passage for foreign warships by stating that "the provisions of the United Nations Convention on the Law of the Sea concerning innocent passage through the territorial sea shall not prejudice the right of a coastal State to request, in accordance with its laws and regulations, a foreign State to obtain advance approval from or give prior notification to the coastal State for the passage of its warships through the territorial sea of the coastal State".33 However, China's regulations on innocent passage for foreign warships may not be consistent with the relevant provisions of the LOSC. As a party to the LOSC, China is obliged to abide by the Convention. It may be wise to improve the situation by amending China's domestic law and bringing it fully in line with the Convention. may not be as free as under the high seas regime simply because of the sovereign rights and jurisdiction of the coastal state over its EEZ. For example, the Chinese EEZ Law provides that China has the right to take necessary measures against violations of Chinese laws and regulations, to investigate according to the law those who are liable, and may ex ercise the right of hot pursuit. 35 As depicted by some scholars, there are two trends in governing navigation in the EEZ: 'thickening jurisdiction' and 'creeping jurisdiction' .36 The term 'thickening jurisdiction' refers to "the process of either tightening regulations over activities within the EEZ in areas where the coastal State legitimately exercises jurisdiction, or extending regulations to activities that are usually regarded as not within the jurisdiction of the coastal State".37 Though China's Law on the EEZ and the Continental Shelf does not mention how to govern foreign military activities in its EEZ, the 2001 Sino-American air collision incident over China's EEZ in the South China Sea manifested China's intention to oversee and control military activities of foreign states within its EEZ.38
Navigation in the EEZ

Are Military Activities Navigational Rights?
According to one scholar, military use of the oceans consists of two categories: movement rights and operational rights. The former embraces the notion of mobility and includes such legal rights as transit passage through straits used for international navigation, innocent passage in territorial seas and archipelagic waters, and high seas freedoms of navigation and overflight, and the latter includes such activities as task force manoeuvering, anchoring, intelligence 35 Ibid., at Art. 12. It is based on LOSC (n 1), at Art. 111(2). [i]n the exclusive economic zone, all States, whether coastal or landlocked, enjoy, subject to the relevant provisions of this Convention, the freedoms referred to in article 87 of navigation and overflight and of the laying of submarine cables and pipelines, and other internationally lawful uses of the sea related to these freedoms, such as those associated with the operation of ships, aircraft and submarine cables and pipelines, and compatible with the other provisions of this Convention.
Freedoms on the high seas provided in Article 87 are thus applicable to the EEZ as long as they are not contrary to other provisions of the LOSC. According to maritime powers such as the United States, the term freedoms "associated with the operation of ships, aircraft" implies the legality of naval manoeuvres in a foreign EEZ.40 One view even considers military exercises, aerial reconnaissance and all other activities of military aircraft as freedom of high seas if due regard is paid to the rights and interests of third states.41 As advocated, because the LOSC mainly provides the rights of navigation and overflight, but keeps silent on the rights of military activities, maritime superpowers must defend and enforce such rights for their security interests.
The LOSC does not mention military use; hence it becomes a grey area leading to different interpretations. It is argued that without an express mention in the Convention, military use is hardly regarded as one of such lawful uses. However, such an argument may not be convincing. According to a fundamental legal principle, nothing is illegal if there is no law to make it so. Following this principle, military use is not prohibited because there is no such prohibition in the LOSC. Second, the LOSC in its preamble affirms that matters which are not regulated under it continue to be governed by general international law. This is considered to include customary international law. Looking back at history, military activities were consistently allowed under customary international law, though in the implied form. In that sense, it is argued that military activities could be a historically lawful use of the high seas.42 Third, it is admitted that there is a difficulty in inferring from the text and legislative history of Article 58 LOSC that the creation of the EEZ has limited foreign military operations other than pure navigation and communication. 43 The legality of military activities under international law does not mean that they can be conducted in the EEZ without any regulation. It should be borne in mind that the circumstances now are fundamentally different from those in the past. There was and still is no controversy regarding military activities conducted in the high seas which was and is open to all. The EEZ is different from the high seas in that it is an area under national jurisdiction. Although military activities are permitted there, the factor of national jurisdiction must be taken into account. Even if military use is an internationally lawful use, it can be argued that according to the LOSC it is limited to navigation and overflight, and other rights as provided in Article 87 of the Convention. This can be gleaned from some domestic EEZ legislations, such as Suriname's, which provides that "all nations, with the observance of the international law, enjoy: Relating to East Asia, it is worth mentioning Malaysia's position. As stated, "the Malaysian Government also understands that the provisions of the Convention do not authorize other States to carry out military exercises or manoeuvres, in particular those involving the use of weapons or explosives in the exclusive economic zone without the consent of the coastal State".47 According to a prominent Malaysian scholar, three reasons explain Malaysia's position. First, in Malaysia's view, no law prohibits coastal state jurisdiction over foreign military activities in the EEZ. Moreover, unauthorised foreign military activities can undermine a coastal state's security, particularly if they are nonpeaceful in nature. Second, the LOSC is a treaty where the provision on foreign military activities in the EEZ is a new and controversial concept, rather than customary international law. Third, the provision on military activities in the EEZ is not consistent with the principle of peaceful uses of the sea. Malaysia views foreign military activities in its EEZ as undermining and threatening its security as well. 48 The regulations above are made under the rationale that military activities are inherently potential threats to peace and good order of the coastal states. Although such regulations are understandable, it should be borne in mind that not all military activities are threatening. Some military activities, such as the activities undertaken by the UN peacekeeping forces, are indispensable to maintaining peace and good order. In the same line of thought, some civilian activities may be threatening and this can be illustrated by a severe marine 45 There is a discrepancy regarding the concept of the EEZ between the legal term and the operational term. The United States Navy divides the ocean into two categories: national waters and international waters, for operational and mobility purposes.49 The EEZ is accordingly categorized as 'international waters' .50 However, it must be pointed out that it is only an expression for operational purposes, thus in no way affecting the legal nature of the EEZ as a maritime zone within national jurisdiction under the LOSC.
It is worth mentioning that the East-West Center once organized several workshops on 'military and intelligence gathering activities in the EEZ' . The launch of this series of workshops was triggered by the EP-3 incident between China and the United States at Sea (CUES).56 Though legally non-binding, it is helpful to avoid misunderstanding and miscalculations at sea.57 It is reported that recently the US littoral combat ship USS Fort Worth (LCS 3) and the People's Liberation Army Navy [PLA(N)] Jiangkai II frigate Hengshui (FFG 572) practiced the CUES on 23 February 2015. The two warships conducted routine training and operations in international waters of the South China Sea, thereby enhancing the professional maritime relationship between the US 7th Fleet and the PLA(N).58 It seems that the two navies have attempted to narrow their differences on the issue of military activities in the EEZ.
In conclusion, military activities, except the exercise of the right of navigation in and/or overflight above the EEZ, under the LOSC are not navigational rights per se, but special rights associated with navigation. It should not be taken for granted that, in so far as such activities are navigation-associated, they will be treated equally as navigational rights.
Related Issues
Several issues are relevant to navigation in the South China Sea Whereas free navigation in the South China Sea is not hampered by the Chinese maritime law enforcement forces, some activities associated with marine resources exploration or with consolidation of territorial and/or maritime claims are disrupted. This is demonstrated by the Binh Minh 02 incident, when the Chinese cut the cables of a Vietnamese seismic surveying vessel,62 and also by the Reed Bank incident, when the survey vessel MV Veritas Voyager chartered by Forum Energy, a UK-based oil and gas company, which had been awarded a contract by the Philippines, was disrupted by two Chinese patrol boats in March 2011. 63 Related to the U-shaped line is the issue regarding China's jurisdictional waters in addition to its internal waters, territorial sea, EEZ and continental shelf. It is recalled that in China's Law on the EEZ and the Continental Shelf, China states that the Law should not affect the historic rights of the PRC. This implies that China considers that there are some waters or some rights in some waters historically belonging to China. This is also connected with the Chinese legislation on marine environmental protection and fishery management, which is not only applicable to the sea areas recognized under the LOSC, such as internal waters, the territorial sea, the contiguous zone (CZ), the EEZ, and the continental shelf, but also "other sea areas" under China's jurisdiction. 64 The term "other sea areas" is believed to refer to waters within the U-shaped line, but it is not clear how China treats such "other sea areas", as territorial sea, EEZ or otherwise? No clear explanation is ever given by the Chinese. There are a couple of problems regarding the findings of the Arbitral Tribunal. For example, the Tribunal treated the adjacent waters of the Scarborough Reef as high seas and consequently applied the COLREGS. As pointed out, it is absurd that the Tribunal allows foreign vessels to sail into the TS of a coastal state but that said state should not undertake any law enforcement activity but instead should keep its distance from these vessels by complying with the COLREGS.73
In addition, other parts of the Final Award in the South China Sea Arbitration also have legal implications for navigation in the South China Sea. For example, the arbitral findings that Mischief Reef, currently occupied by China, is a low-tide elevation in the EEZ of the Philippines and that Chinese land reclamation activities there are treated as artificial installations give a wider special area for free navigation in the surroundings of that Reef. The arbitral Award is, in particular, favourable for the United States to further assert its freedom of navigation in the South China Sea. exercise is pre-conditioned".78 Freedom of navigation is also conditional. The United States, when exercising this freedom, has to pay due regard to the public order of the South China Sea and to the rights and interests of the littoral states. Navigation in the South China Sea never becomes an issue but the United States uses the freedom of navigation as a pretext to enhance its military presence in the South China Sea with the aim to deter and confront a rising China. It is perceived that with the Trump Administration in power, the rivalry between China and the United States in the South China Sea will be more intensive, which is detrimental to peace, stability and prosperity in the region.
There should be caution for foreign vessels navigating in and through disputed waters due to the unclear maritime boundary delimitation between China and its neighbouring countries. In terms of maritime boundary delimitation, China has only settled the delimitation in the Gulf of Tonkin with Vietnam. China has to negotiate and settle maritime boundary issues with Brunei, Indonesia, Malaysia, the Philippines, and Vietnam, respectively, in the South China Sea. Some boundary issues are even entangled with overlapping territorial claims made by China and other countries to tiny islands situated in the South China Sea. Yet, the undemarcated sea areas may not greatly affect the navigational rights of foreign vessels. Its efforts to safeguard its sovereignty over the Nansha Islands and maritime rights and interests do not affect the freedom of the passage foreign vessels and aircraft enjoy in accordance with international law. In fact, China has never interfered with the freedom of passage of foreign vessels and aircraft in this area, nor will it ever do so in the future. 
